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Successful AER Campaign on the Draft Directive on Services in the Internal Market

The European Commission produced a revised proposal for this Directive on 4th April 2006, which takes into consideration a majority of the amendments adopted by the European Parliament on 16th February 2006.

The AER was successful in its campaign: the health and audiovisual sectors have been removed from the Directive’s scope in their entirety, as have services of general interest. The majority of social services are also exempted, whereas the application of the Directive’s provisions to culture and education services has been significantly limited. 

Briefly, the following sectors have been removed from the scope of the revised Directive:

· Healthcare - the European Commission has committed itself to developing a separate legislation for this sector. 

· Social services relating to social housing, childcare and support services for families and persons in need 

· Audiovisual services

· Services of general interest (although it still remains unclear what exact services are meant by this term)

As regards the sectors of cultural and education services, these have not been removed from the Directive as such, but the following safeguards have been included in the revised draft:

· The Directive cannot have the effect of liberalising services of privatising public entities providing a service.

· The Directive does not affect aids granted by the state and which are dealt with under European Competition law. 

· The Directive applies to ‘services’ as defined by European law. The European definition does not include activities which are performed by the state when carrying out its social cultural or education duties. Therefore, many aspects of education and culture services are excluded from the Directive’s scope.

· There is no definition of what constitutes a service of general interest (SGI) within the Directive or in any other European legal document. It is up to each Member State to create its own-national-definition of a SGI. Therefore, where culture and education services are considered a SGI in a particular Member State, the rules of the Directive will not apply to them. 

· The Directive does not affect measures aimed at protecting or promoting cultural and linguistic diversity and media pluralism.

Finally, the controversial ‘country of origin principle’ has been revised and is now named “freedom to provide services”. The new principle requires service providers to apply the rules of the country in which they are operating, but Member States cannot restrict access to their markets and can only impose restrictions on market access under specific conditions. 

The amended Directive will now be sent back to the European Parliament and the Council of Ministers for further debate and adoption. The Austrian Presidency seems to be determined to present a Council Common position at the next session of the Competitiveness Council on 29 May 2006 in order to come to a final agreement before the end of its term on 30 June. Even if it is expected that the revised Directive will be adopted by these bodies, a number of persons and NGOs now intend to argue that the revised version has little added value and therefore this legislative proposal should be rejected in its entirety.

Both the revised Commission proposal and the European Parliament’s amendments can be found at: 

http ://europa.eu.int/comm/internal_market/services/services-dir/proposal_en.htm
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