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CONSTITUTIONAL TREATY

THE AER AMENDMENT PROPOSALS 

AND THE CONSTITUTIONAL OUTCOME

This table is an updated version of the document considered at the AER Bureau in Azores in October 2003. The document has been updated to take into account the changes made to the final text of the Constitution. 

The table is based upon the proposals for amendment of the draft Constitutional Treaty, as these were put forward by the four AER Committees, in relation to the draft Treaty establishing a Constitution for Europe. 

PART I CONSTITUTIONAL TREATY
	AER AMENDMENT PROPOSAL
	CONSTITUTIONAL TREATY 

	The principle of ‘respect for the identities of the member states’ should be included in the opening articles of the Constitutional Treaty. 

Its definition should be extended to and explicitly refer to the internal organisation of the Member States, in particular their internal division of competence, the regional structures and municipal self-government.
	The definition of the principle refers to “regional and local self-government”.

It is contained under Article 5(1), entitled “Relations between the Union and the Member States”. This is an achievement, as it used to be listed in the Constitution as a fundamental principle under the delimitation of competence.

However, the primary relationship remains between the Union and the Member States.

	The principle of cultural diversity should be listed as one of the values of the Union. 
	The principle of respect for cultural diversity has been listed as an objective of the Union, under Article 3 (3).

	The fidelity clause, according to which the Member States should take all necessary measures to fulfil the obligations arising from the Constitutional Treaty, should be extended and explicitly refer to the regions.
	This obligation has not been extended to the regions and is currently incorporated within the principle of “loyal cooperation” in Article 5(2).

	The definition of the principle of ‘loyal cooperation’ should be extended and expressly refer to the regions. 


	The definition has not been extended and still refers to an exclusive relationship between the Union and the Member States. This is further evidenced by the fact that Article 5(1), wherein it is contained, is entitled “Relations between the Union and the Member States”. 


	AER AMENDMENT PROPOSAL
	CONSTITUTIONAL TREATY 

	Public health should be listed as an area for Union supporting, complementary and coordinating action and not as an area of shared competence between the Union and the Member States.


	The area of public health has been divided. “Common safety concerns in public health matters” are listed as an area of shared competence, under Article 13(2), whereas “protection and improvement of human health” is listed as an area for Union supporting, complementary or coordinating action under Article 16.

	The policy area of economic and social cohesion should be renamed to include the term “territorial”.


	This proposal has been accepted.

Article 13 refers to the area of “economic, social and territorial cohesion”.

	The Committee of the Regions should be consulted when the flexibility clause comes into operation.


	This proposal is not reflected in the text of Article 17(1).



	The Committee of the Regions and the Economic and Social Committee should be consulted under all decision-making procedures when adopting a European law or framework law.
	This proposal has not been incorporated in the Constitutional Treaty. The Committee of the Regions is to be consulted on specific matters, where the Constitution so provides.

	European laws or framework laws should not delegate to the Commission the power to amend “certain non-essential elements of the law or framework law.”
	Article 35(1) continues to allow the delegation of such powers to the Commission.



	AER AMENDMENT PROPOSAL
	CONSTITUTIONAL TREATY 

	Part III of the Constitution should specify the types of actions and instruments the Union can adopt in all cases. Where there is a choice, this should be made on the basis of the principle of proportionality.


	Article 37(1) does not require that the types of Union actions and instruments be stipulated in each policy field. However, there is the requirement that a choice between various types should be based on the principle of proportionality.

	The principle of ‘participatory democracy’ should contain reference to the role of the regions, as a level of democratic government close to the citizens and should further refer to the role of the associations representing regional and local actors.


	Article 46, which states the principle of ‘participatory democracy’, does not refer to the role of the regions.

Paragraph 2 does refer to “representative associations”, although not expressly to those representing regional and local actors.




PROTOCOL ON THE ROLE OF NATIONAL PARLIAMENTS IN THE EUROPEAN UNION
	AER AMENDMENT PROPOSAL
	CONSTITUTIONAL TREATY 

	The provisions contained in this Protocol should expressly apply to each chamber of the national parliament, in the case of bicameral parliamentary systems.
	This amendment proposal has been accepted.

Paragraph 8 of the Protocol states that all provisions of the Protocol apply to both chambers, in the case of bicameral parliamentary systems.


PROTOCOL ON THE APPLICATION OF THE PRINCIPLES OF SUBSIDIARITY AND PROPORTIONALITY
	AER AMENDMENT PROPOSAL
	CONSTITUTIONAL TREATY 

	Before proposing legislative acts, the European Commission should be required to take into account the regional and local dimension of the envisaged action.
	Paragraph 2 of the Protocol states that the regional and local dimension be taken into consideration “where appropriate”. The implication is that this dimension will not be a consideration in all cases. 

	Where reference is made to the national parliaments of the Member States, each chamber of the national parliaments should be expressly granted a role, in the case of bicameral parliamentary systems.
	This proposal is reflected in paragraphs 5, 6 and 7 of the Protocol.

	Each national system should make the necessary provisions for the consultation of regions with legislative powers, including their parliaments.

These regions should be consulted in all cases.
	This proposal has been incorporated in the text.

Paragraph 5 of the Protocol states that the national parliaments or each chamber of a national parliament should make the necessary arrangements for the consultation of regional parliaments with legislative powers.

However, their consultation is limited to cases where this is deemed “appropriate”.

	The Commission should justify its legislative proposals not only on the basis of the subsidiarity principle, but also that of proportionality. 
	This proposal was accepted and is contained in paragraph 4 of the Protocol.



	AER AMENDMENT PROPOSAL
	CONSTITUTIONAL TREATY 

	The national parliaments, and each of their chambers where appropriate, should assess the European Commission’s legislative proposals on the basis of both the subsidiarity and the proportionality principles.
	This proposal has not been incorporated. 

Paragraph 5 of the Protocol refers to the assessment of the legislative proposal’s compliance with the subsidiarity principle only.

	The AER was in favour of the role of national parliaments, or each of their chambers, and of regions with legislative powers to issue reasoned opinions on the compliance of legislative proposals with the principles of subsidiarity and proportionality during the proceedings of the Conciliation Committee.

These opinions should be taken into account by both the European Parliament and the European Council. 
	This proposed provision has been removed altogether from the final text.

National parliaments, or each of their chambers, and regions with legislative powers no longer have a role within the proceedings of the Conciliation Committee. 

	Chambers of national parliaments and regions should have the right to bring actions on the grounds of infringement of the principles of subsidiarity and proportionality before the European Court of Justice. 

The right of the Committee of the Regions to bring such actions should not be limited to cases where it has been consulted during the decision-making procedure. 
	This proposal is not reflected within the final text 

Actions before the Court of Justice can be brought on the grounds of infringement of the subsidiarity principle only. 

National parliaments or a chamber of these can notify Member States of an infringement, but it is only the Member States that can bring such actions before the Court. 

The right of the Committee of the Regions is limited to cases where it has been consulted prior to the adoption of the legislative act in question.


PART III OF THE CONSTITUTIONAL TREATY
	AER AMENDMENT PROPOSAL
	CONSTITUTIONAL TREATY 

	The provisions concerning public health should be clarified, explicitly stating which aspects of public health fall within shared competence and which are areas for Union supporting, coordinating or complementary action.


	This amendment proposal is implemented only in part. 

Paragraphs 2 and 5 of Article III-179 specify the circumstances under which the Union can take supporting, coordinating or complementary action. However, it remains unclear what the scope of common safety concerns is in public health matters, listed as an area of shared competence and whether it extends to Article III-179.     

	The future structural and cohesion policies should provide greater support for interregional, cross-border and trans-national cooperation in the area of economic, social and territorial cohesion. The co-liability management mechanism should be established in the organisation of the Structural Funds between the Union, the member States and their territorial authorities.
	This proposal has not been incorporated in the draft Constitutional Treaty. 

	 International agreements relating to trade in cultural and audiovisual services, and social and human health services should be an exception under the Common Commercial Policy. These agreements should fall within shared competence of the Union, be negotiated by common accord of the Member States and concluded jointly by the Union and the Member States.    

 
	Article III-217 of the Constitution states that the Council will act unanimously for the negotiation and conclusion of international agreements in the fields of social, education, cultural, health and audiovisual services, where these agreements risk 'seriously disturbing the national organisation of such services and prejudicing the responsibility of Member States to deliver them". However, it does not specify what constitutes such a serious risk and therefore is open to a wide range of interpretations..  
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