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DOC. 8.2.2
FOR INFORMATION

Working Meeting of the Regions with the European Parliament on the Proposed European Grouping for Cross-border Co-operation

15 February 2005

Main Conclusions

Regions Represented:

Acores (P), Baden-Württemberg (D), Calarasi (RO), Catalunya (E), Centre (F), Devon (UK), East Sweden (S), Extremadura (E), Friuli Venezia Giulia (I), Hedmark (N), Helsinki (FIN), Ile-De-France (F), Illes Balears (E), Kärnten (A), Kujawsko-Pomorskie (P), Lazio (I), Lodz (PL), Lower Silesia (PL), Naples (I), Niederösterreich (A), Niedersachsen (D), Nordland, Troms and Finnmark (N), Oberösterreich (A), Rhône-Alpes (F), Salzburg (A), St Gallen (CH), Steiermark (A), Südtirol/Trentino Alte Adige (I), Swietokrzyskie (PL), Swiss Cantons (CH), Toscana (I), Veneto (I), Valle D’Aosta (I), Vlaanderen (B), Vojvodina (SaM), Warminsko-Mazurskie (PL), West Finland (FIN), Western Pomerania (PL), Wielkopolska (PL) 

Organisations/Institutions:

Association of European Border Regions, Committee of the Regions, European Commission, European Parliament

1. Introduction
The Assembly of European Regions organised a working meeting with the European Parliament on 15 February 2005 to discuss the European Commission’s proposal to create a European Grouping for Cross-border Co-operation.

The regions met together in the morning to explore the draft Regulation and to formulate a common position. In the afternoon they met with members of the European Parliament’s Committee on Regional Development, to exchange views on the proposal. This meeting was chaired by Mr Jan Olbrycht, the European Parliament’s rapporteur on the issue.

The aims of the meeting were (i) to equip the regions with a greater understanding of the EGCC and its implications for territorial co-operation, and (ii) to ensure that the Parliament takes into account the views of the regions in drawing up its report.

The Assembly of European Regions is extremely grateful for the contributions of the Association of European Border Regions, the Committee of the Regions and the European Commission to the success of the meeting.

2. Overview
Regions face a number of serious difficulties when trying to co-operate with one another across national borders. These include differences in legal frameworks, administrative structures and financial arrangements. Such difficulties can lead to serious problems for regions that are trying to implement EU-funded programmes such as Interreg, as well as when pursuing bilateral links with one another. 

Many regions have developed their own administrative arrangements to address these problems; the structures set up by Euroregions throughout Europe provide us with a good example of this. However, in some countries, such as Italy, regions cannot enter into such co-operation agreements, without firstly obtaining the express permission of the national government. In other cases, regions may lack the experience, the know-how or facilitative framework to establish suitable co-operation structures.

In order to address these issues, the European Commission has developed a proposal for a new legal instrument to facilitate cross-border and interregional co-operation, known as the 'European Grouping of Cross-border Co-operation' (EGCC). The proposal forms part of the package of five regulations for the Structural Funds and related instruments for the period 2007-2013, adopted by the European Commission on the 14 July 2004. 
The European Parliament’s Committee for Regional Development prepared a working document on the Commission’s proposal in December 2004. The Regional Development Committee will vote on the report on 24 May, with a vote in plenary taking place the week of 2-7 July 2005.  

The meeting provided the opportunity to discuss the Commission’s proposal and the working document of the Regional Development Committee. Most of the regions that attended the meeting were broadly in favour of the concept of creating a legal instrument for facilitating cross-border co-operation. However, they considered that there were a number of flaws in the text of the draft regulation as presented by the European Commission. The main issues of concern are presented below. 

3. The EGCC and Existing Instruments for Cross-border Co-operation 

Participants explored whether there was a need for a new instrument to be created to tackle the problems associated with cross-border co-operation or whether the existing programmes and instruments could be sufficiently improved to overcome the obstacles. They decided that the EGCC would go beyond the current solutions offered by national law or inter-state agreements and could contribute to the sustainability of regional partnerships. 
Most of the existing programmes do not guarantee decision-making powers as they are based on private law. To date there exists no Europe-wide public law based legal instrument that is directly applicable to all forms of decentralised co-operation. In fact, of the existing 150-160 different regional co-operation structures in Europe, only 3 (all of which lie along the River Rhine) fall under public law.
The Madrid Outline Convention, prepared by the Council of Europe in 1980, provides a framework for territorial co-operation throughout the whole of the European Continent. The Convention includes a protocol on the creation of cross-border co-operation agreements. This protocol is far more detailed than the EGCC regulation and even provides templates for agreements between regions. Participants explored the extent to which the EGCC goes beyond the Madrid Outline Convention. The Madrid Convention is based on the agreement of international treaties between individual states. The EGCC proposal is simpler, in that it involves all 25 EU Member States signing just one agreement. The Congress of the Council of Europe is in favour of the creation of the EGCC and does not see it as problematic in relation to the Madrid Outline Convention.

Many regions have designed successful co-operation mechanisms that work well for their specific area. These include Euroregion structures and agreements such as the ‘Karlsruhe Abkommen’. For some of these regions, there is a fear that the Commission may, in years to come, stipulate that regions must use the EGCC as a means for co-operating when applying for European funding, or would favour those regions that made use of the EGCC, above existing models of co-operation. It was therefore considered important to ensure that the use of the EGCC remains optional, as currently stated in the Commission’s proposal.

4. Legal loopholes in the EGCC 

In legal terms, participants felt that the draft Regulation posed a number of problems, as it seemed to contain a number of anomalies and to contradict itself in various places. It was felt that, whilst the draft regulation went into detail about the administrative aspects of the EGCC (e.g. the contents of the statues, the designation of a director, etc), it did not give enough attention to the legal aspects of establishing such a body. 

The draft regulation is confused in terms of the legal status of the EGCC. As the European Parliament working document states, the Commission text is unclear about whether the EGCC is  a new legal entity, which could perform only specifically identified tasks, or if it is a public-law body able to provide public services instead of its members. This requires further clarification. 

This lack of clarity about legal status also leads to confusion about the issue of liability. It is not clear whether the EGCC has full liability for its actions or whether it is restricted only to legal capacity, with the members assuming the liability between them. Again, clarification is required on this point.

Article 15 states that, in order to ensure that the principle of proportionality is respected, the use of the EGCC remains optional for Member States, in accordance with the constitutional system of each Member State. This seems to imply that Member States can prevent their regional and local authorities from creating EGCCs, even if the Council approves the regulation. But, as the instrument is presented in the form of a Regulation, it should apply in every Member State without transposition measures or Member State approval, thereby implying that regions could directly decide to create an EGCC, without the agreement of the Member State. These two issues seem to be in direct opposition with each other. Clarification is therefore needed about whether the Member States will have to approve the creation of each EGCC. If so, this would actually represent a step backwards compared to the existing situation. In order for the principle of subsidiarity to be respected, local and regional authorities should be able to join the EGCC without the prior agreement of their national governments. Therefore Member States should have provision for the transfer of tasks and for supervision, but should not be given the right to decide whether local and regional authorities can create EGCCs.

5. The Role of the Member States 

It is also necessary to clarify the role of the Member States within the EGCC. The draft regulation states that States can be members of the EGCC. There is a danger that this could allow states to involve themselves in issues which are primarily the competence of the regional and local authorities. The EGCC should be an instrument for decentralised co-operation. It is clear that regional and local authorities cannot be given a mandate to develop a space that is free of national law, but at the same time the EGCC should not be used to give Member States the right to involve themselves in areas that are clearly within the competencies of local and regional authorities.

There is currently much Member State opposition to the draft Regulation. Member States fear that it will erode their own powers. Some regions share the concerns of Member States in this respect. For some of the German Länder, for example, there is the concern that municipalities under their jurisdiction may gain the right to set up bodies on their territories than are not subject to their law. The Bundesrat therefore produced an unfavourable position on the draft Regulation, which has in turn influenced Germany’s position in the Council.

Participants felt that we need to reassure Member States, and some regions, that the creation of EGCCs will not lead to the creation of a new administrative layer, neither is there any intention to create ‘European cross-border regional authorities’. We also need to demonstrate to Member States that European territorial co-operation is not something that is dangerous for them. Cross-border co-operation is, in fact, in the interest of Member States; it is important for job creation and growth that economic space is not broken down by geographical borders. We need to reassure Member States that we are not trying to create new competencies or institutions that will be outside of their control. They will be able to supervise the creation of EGCCs, for example through the registration process, and groupings will only be created with regard to the existing competencies of the regional or local authorities. 

6. The EGCC and the EU’s neighbours 

It is at the external borders of the EU that cross-border co-operation is most crucial. It is here that the greatest disparities exist between the bordering regions and also that the most difficulties are encountered with cross-border co-operation. It would therefore seem to be a missed opportunity if the EU creates an instrument to facilitate cross-border co-operation that neglects the EU’s external borders.

By nature of being an internal EU legal instrument, the EGCC could not be used for decentralised co-operation with regional and local authorities outside the EU's borders. Participants suggested, however, that bilateral agreements could be signed with countries neighbouring the EU, so that their regions could join EGCCs. 

Representatives of non-EU regions questioned whether the stipulation in the Commission’s proposal that the seat of an EGCC has to be in a Member State would still be applied. They felt that it could be problematic for the money of the tax-payers of non-EU regions to come under control of a foreign country.
7. The EGCC and interregional/transnational co-operation 

There is a lack of clarity about whether this instrument is intended for cross-border co-operation only, or also for interregional and trans-national co-operation. Most of the text refers only to cross-border co-operation, but Article 11 of the draft regulation stipulates that is can be used for other form of territorial co-operation. However, different types of co-operation require different frameworks. Cross-border co-operation tends to have a more intensive nature than transnational or interregional co-operation, due to the geographical proximity of the partners. It is therefore likely that interregional and transnational projects and programmes would not need to be administered through an EGCC, but could benefit from the signing of a Convention. Some participants therefore suggested that the Commission considered whether the Convention could be used as a separate stand-alone instrument in such cases.  

8. Conclusions

In principle the idea of creating a mechanism for cross-border co-operation at the EU-level was welcomed by the vast majority of participants in the meeting. However, they agreed that the  proposal put forward by the Commission lacked detail and contained a number of legal irregularities.

In conclusion, the participants recommended that the Parliament endorse the concept of the EGCC in principle, but that it requested:

· a clearer definition of the objectives of the creation of such an instrument 

· greater clarification about the legal status

· respect for the principle of subsidiarity, in terms of the role of the Member States in the setting up and operation of the EGCCs 

· that the use of the EGCC remain optional and that no additional benefits be given to regions that choose to use an EGCC above those given to regions using existing co-operation mechanisms.

· due attention be paid as to how the EGCC and the related convention could be utilised for interregional and transnational co-operation.  

· greater attention be given to how the EGCC would apply on the EU’s external borders, the areas where most assistance is needed in terms of cross-border co-operation. 

The AER has developed a position on the EGCC, based upon these conclusions (see Annex 1). 

Draft AER Position on the

Proposal for a Regulation of the European Parliament and of the Council establishing a European Grouping for Cross-border Co-operation (EGCC) (COM(2004)496)

The Assembly of European Regions (AER), representing 250 regions from across Europe and 12 interregional associations, 

having regard to the:

Proposal for a Regulation of the European Parliament and of the Council establishing a European Grouping for Cross-border Co-operation (EGCC) (COM(2004)496) 

Working Document of the Committee on Regional Development of the European Parliament on the Proposal for a Regulation of the European Parliament and of the Council establishing a European Grouping for Cross-border Co-operation (EGCC) 

Opinion of the Committee of the Regions on the Proposal for a Regulation of the European Parliament and of the Council establishing a European Grouping for Cross-border Co-operation (EGCC)

and taking into consideration:

· the difficulties faced by many regions when trying to co-operate with one another across national borders, including differences in legal frameworks, administrative structures and financial arrangements; 

· the fact that such difficulties can lead to serious problems for regions that are trying to implement EU-funded programmes such as Interreg, as well as when pursuing bilateral links with one another;

· the increased emphasis that the European Commission has placed upon territorial co-operation, both through the mainstreaming of such co-operation in the proposal for the Structural Funds for 2007-2013, and through the creation of Neighbourhood Programmes, which try to address the difficulties currently faced in regard to cross-border co-operation on the external borders of the European Union;

adopted the following position at its plenary session held in Dubrovnik on 29 April 2005:

General

The Assembly of European Regions:

1. Welcomes the proposal of the European Commission to create a European Grouping of  Cross-border Co-operation in an attempt to overcome the legal and administrative barriers often associated with territorial co-operation in Europe; 

2. Believes that the proposed EGCC could contribute to the achievement of joint ownership and joint management of cross-border projects and programmes; 

3. Welcomes the fact that the instrument has been designed in such a way as to allow it to be used both for the management of EU funds and for programmes and projects implemented without European Union intervention;

4. Welcomes the intention of the Commission to ensure that the use of the EGCC remains  optional, in the light of the fact that many regions have already developed their own instruments for cross-border co-operation which are equally valid and adapted to the specific circumstances of that region. Regional authorities which already have the legal competencies and administrative capacities to implement cross-border programmes successfully must be free to continue working under these provisions and should not be prejudiced by so doing;
5. In this regard, asks that no special preference be given to the use of the EGCC, over and above other tools for cross-border co-operation, in the award of EU financial assistance for programmes and projects;

Legal Status

The Assembly of European Regions:

6. Requests more clarification regarding the legal status of the EGCC, noting that in the draft regulation it is unclear whether the EGCC is a new legal entity, which could perform only specifically identified tasks, or whether it is a public-law body able to provide public services; 

7. Notes, furthermore, that this lack of clarity about legal status also leads to confusion about the issue of liability, and therefore requests the Commission to clarify whether the EGCC has full liability for its actions or whether liability is it restricted only to legal capacity, with the members assuming the liability between them;

The Role of the Member States

The AER:

8. Requests clarification regarding Article 15 of the draft regulation, which  states that, in order to ensure that the principle of proportionality is respected, the use of the EGCC remains optional for Member States, in accordance with the constitutional system of each Member State. This seems to imply that Member States can prevent their regional and local authorities from setting up EGCCs; 

9. Recommends that, as the instrument is presented in the form of a Regulation, it should apply in every Member State without transposition measures or Member State approval, thereby implying that regions could directly decide to create an EGCC, without the agreement of the Member State; 

10. Ask for clarification of the role of Member States in the European Grouping for Cross-border Co-operation, and expresses its belief that the EGCC should be solely the domain of the regional and local partners who are responsible for implementing the projects and programmes;

Interregional Co-operation

The Assembly of European Regions: 

11. Expresses its concern that the draft regulation is not clear about whether the proposed EGCC is intended only for cross-border co-operation or whether it can usefully be utilised for interregional co-operation; 

12. Encourages the European institutions to consider how the proposed EGCC can be utilised in an optimal way for both cross-border and interregional co-operation;

13. Points out that the structures required for managing cross-border co-operation are likely to be different to those necessary for interregional co-operation; cross-border co-operation, as a result of the proximity of the partners, tends to adopt a more intense character for which the creation of joint structures may be necessary;

14. In this regard, asks the European institutions to consider whether the Convention, defined in Article 3.1 of the draft regulation, could be used as a separate instrument for the purposes of interregional co-operation, without the need to create the structures associated with the European Grouping of Cross-border Co-operation;     

Co-operation at the External Borders of the European Union

The Assembly of European Regions:

15. Recognises the fact that it is at the external borders of the European Union that many of the gravest difficulties occur in regard to cross-border co-operation. It is here that the greatest disparities exist between the bordering regions. It would therefore seem to be a missed opportunity if the EU creates an instrument to facilitate cross-border co-operation that neglects the EU’s external borders; 

16. Accepts, however,  that, by nature of being an EU legal instrument, the Regulation on the EGCC could not be directly applicable outside the EU's borders; 

17. Therefore asks the European institutions to make a positive effort to encourage neighbouring countries to adopt complimentary legislation that will allow European Groupings for Cross-border Co-operation to be created at the external borders of the European Union;

18. Ask, that in such circumstances, the need for the EGCC to be based within the territory of an EU Member Stated be waved;

19. Asks the European institutions to consider how the EGCC would complement the Madrid Outline Convention of the Council of Europe, and in particular the protocol on the creation of cross-border co-operation agreements, which has the advantage of being applicable in  all Member States of the Council of Europe, once adopted; 

20. Finally, the Assembly of European Regions expresses its willingness to assist the European institutions in further developing the concept of the European Grouping for Cross-border Co-operation in order that it can become a tool that positively contributes to the future of territorial co-operation in Europe. 

JB, March 2005 
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