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1.
Preliminary comments

On 15 October 1985 the Committee of Ministers of the Council of Europe approved the European Charter of Local Self-Government (ETS No. 122). The Charter has so far been ratified by 38 member states of the Council of Europe. As an equivalent to this treaty laying down principles of local self-government the Congress of Local and Regional Authorities of Europe (hereafter CLRAE), an advisory body of the Council of Europe, began in 1993 with the drafting of a European Charter of Regional Self-Government. Its Recommendation 34 unanimously proposes to the Council of Europe the approval of a binding legal instrument on the principles of self-government and cooperation at the regional level, i.e. a European Charter of Regional Self-Government.

The Parliamentary Assembly of the Council of Europe supported this project on several occasions in the context of resolutions adopted in 1997 and 1998. The AER also approved the drafting of such a Charter at its General Assembly in 1997. The Committee of Ministers charged the Steering Committee on Local and Regional Democracy (CDLR) of the CLRAE with determining the possible content of a European Charter on Regional Self-Government. This preliminary drafting took place from 1997 to 1998.

2.
Content of the 1998 draft

2.1.

Principles

The key point of the draft is the principle by which regional self-government is recognised, as far as possible, in national constitutions (Art. 2 para. 1). The statutory provisions determining the scope of regional self-government “shall afford the regions specific protection” (Art. 2 para. 3). Art. 3 deals with the principles of regional self-government: it states that “regional self-government denotes the right and the ability of the largest territorial authorities within each State, having elected bodies, being administratively placed between central government and local authorities and enjoying prerogatives either of self-organisation or of a type normally associated with the central authority, to manage, on their own responsibility and in the interests of their populations, a substantial share of public affairs, in accordance with the principles of subsidiarity”.

2.2.

Competencies

“The competencies of the regions shall be acknowledged or determined by the national constitution, the statutes of the region, national law or international law” (Art. 4 para. 1). “The regions shall have decision-making and administrative powers in the areas covered by their own competencies. These powers shall permit the adoption and implementation of policies specific to each region” (Art. 4 para. 3). As far as possible, national competencies are also to be delegated to the regions (Art. 5). In order to fulfil these tasks, “the funding system for the regions shall provide them with a foreseeable amount of revenue commensurate with their competencies and allowing them to conduct their own policies” (Art. 14 para. 1).

2.3.

Organisational competence

According to Art. 12 para. 1 of the draft, the regions shall be endowed with a representative assembly and an executive body as well as different forms of “citizen participation” in decision-making. “The assembly shall be freely and directly elected by secret ballot on the basis of universal suffrage” (para 2). “Members of the representative assembly or the executive body may not be subjected to measures of the central authority which encroach upon the free performance of their duties” (Art. 12 para. 5). Further, “regions may freely determine the internal structures of their administrative system” (Art. 13 para. 2). Not least, they shall also have the power to organise themselves, i.e. the right to adopt their own statutes with due regard to the national constitution and laws (Art. 11).

2.4.

Participatory rights at national level and external relations

An essential element is the right of the regions to participate in the national decision-making process, “in so far as rules adopted at central government level may alter the scope of regional self-government or affect the interests of regions” (Art. 9 para. 1). “Participation by regions in central government affairs may either be ensured through appropriate representation ... within legislative or administrative organs” or by procedures for cooperation and consultation (Art. 9 para. 2).

Within their own spheres of competence, “regions shall be entitled to undertake activities of interregional or transfrontier cooperation, in accordance with any procedures laid down by domestic law” (Art. 8 para. 1). This includes, amongst other things, “the right to participate, or be represented, through bodies designed for this specific purpose, in the activities of the European institutions” (Art. 10 para. 1). Another element is “the right to be consulted by their national government whenever their State is negotiating the conclusion of an international treaty .... which may directly affect their powers or their fundamental interests. The same shall apply whenever the implementation of rules adopted at European level may be their responsibility” (Art. 10 para. 2).

2.5.

Legal protection of regional self-government

In view of the current demands of the AER regarding the European Constitutional Treaty, the right of regions to institute legal proceedings, contained in Art. 17, is of particular interest. It stipulates that “regions shall be empowered to bring an action in the competent courts in order to secure the free exercise of their powers and respect for the principles of regional self-government ... enshrined in domestic law”. “When a conflict of competencies exists” between member states and the region, or between the regions themselves, “it shall be settled by a judicial body”. (Art. 18).

3.
Present state of discussion

3.1.

Helsinki Declaration on Regional Self-Government of June 2002

At their 13th session of 27-28 June 2002 in Helsinki, the Conference of European Ministers Responsible for Local and Regional Self-Government conferred at length on the present state of the project. The aim of the Conference was to decide whether the concepts and principles of regional self-government common to the member states of the Council of Europe should be developed in the form of a legal instrument or merely left as a non-binding recommendation. Proponents of one or the other approach were not able to reach agreement. Nevertheless, the ministers did reach a consensus on a number of guidelines concerning regional self-government. This was regarded as an initial constructive step towards to a legally binding agreement. The final declaration of the Helsinki conference thus contains a number of principles and considerations that can be supported by all concerned and that should meet with acceptance in all member states of the Council of Europe. In particular, the ministers are convinced that:

· “the increasing decentralisation and devolution of government across Europe has contributed to the strengthening of democracy;”

· “the process of decentralisation and devolution reflects the shared conviction that economic growth, sustainable regeneration, quality public services and full democratic participation can be more effectively facilitated if governmental institutions are not overly centralised;”

· “it is a matter for each state to decide whether or not to establish regional authorities”  and which competencies they shall be provided with;

· “regional self-government ... is part of democratic governance and thus regional authorities ... must meet minimum standards of democratic composition”;

· regional authorities must be “endowed with the legislative competence and the ability ...  to regulate and manage a share of public affairs under their own responsibility”;

· the principle of subsidiarity is to be observed;

· such a Charter “must be broad enough to recognise the wide variety of democratic forms of regional self-government”.

3.2.

Further steps

Having regard to the decisions of the Helsinki Declaration of June 2002, the Committee of Ministers gave terms of reference to the Steering Committee for Local and Regional Democracy (CDLR) of the CLRAE to elaborate drafts for legal instruments of different types for the recognition of regional self-government in the context of the Council of Europe.

At meetings in November 2002 and March and May 2003 experts from the CDLR and the CLRAE secretariat drew up several drafts both for a recommendation and for an accord on regional self-government. They also considered current developments in the field of European regionalism in connection with the drafting of a Constitutional Treaty by the European Convention. The CDLR foresees that preparations for the draft Charter and a recommendation on regional self-government will have been completed by the end of 2003. On this basis, the European ministers responsible for local and regional self-government should be able to form a final opinion on the way forward at their next conference in Budapest in 2004.

The CLRAE continues to favour the more legally binding variation of a European Charter of regional self-government, rather than a recommendation. The restriction to a recommendation would lead to an institutional imbalance or a hierarchy of rules on local and regional self-government in European law.

4.
Decision by Committee A

At its general assembly in 1997 the AER came out in favour of establishing a European Charter of regional self-government. In line with this decision, Committee A has taken up the topic again, in view of current developments in the bodies of the Council of Europe, and hereby decides as follows:

1. The AER supports the efforts of the Council of Europe to create a European Charter of regional self-government as a supplement to the existing European Charter of local self-government.

2. It gives its unqualified support to the view of the CLRAE that the more legally binding form of accord is preferable, and not just a recommendation.

3. The members of the AER are invited to urge their national governments to support the adoption of a legal instrument of the Council of Europe on regional self-government in the form of a Charter/Convention.

4. The ministers of the Council of Europe responsible for local and regional self-government are called upon, at their conference in Budapest in 2004, to bring the efforts to create a European Charter on Regional Self-Government to a successful conclusion.

Adopted by Committee A

Borås, 13th October 2003
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