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The Creation of a New EU Legal Instrument for Cross-border Co-operation: a New Tool for the  Regions?

1. Background

Regions face a number of serious difficulties when trying to co-operate with one another across national borders. These include  differences in legal frameworks, administrative structures and financial arrangements. Such difficulties can lead to serious problems for regions that are trying to implement EU-funded programmes such as Interreg, as well as when pursuing bilateral links with one another. Many regions have developed their own administrative arrangements to address these problems; the structures set up by Euroregions throughout Europe provide us with a good example of this. However, for regions with less experience of cross-border co-operation, the know-how or facilitative framework often do not exist to enable them to address these problems adequately. In order to address these issues, the European Commission has developed a proposal for a new legal instrument to facilitate cross-border co-operation. 

2. The European Grouping of Cross-border Co-operation
On the 14 July, the European Commission adopted a package of five regulations for the Structural Funds and related instruments for the period 2007-2013. These five regulations consist of a general Structural Funds regulation, 3 specific regulations (ERDF, ESF and Cohesion Fund) and a new Regulation on a legal instrument for cross-border co-operation
.

The proposed new legal instrument, known as a 'European Grouping of Cross-border Co-operation' (EGCC) is based on Article 159 of the Treaty
 and has the aim of overcoming existing obstacles hindering cross-border co-operation. The EGCC would be invested with legal personality for the implementation of cross-border co-operation programmes and would be based on an agreement, known as a 'convention of European cross-border co-operation' that would be prepared by the participating national, regional, local or other public authorities. The tasks to be delegated to the EGCC would be defined by its members in this convention. The convention would also stipulate the law applicable to its interpretation and enforcement, which would be  the law of one of the Member States concerned. In case of dispute between members, the competent jurisdiction is that of the Member State whose law was chosen. 
Members would be able to decide to set up the EGCC as a separate legal entity, or to assign its tasks to one of the members. The financial responsibility of regional and local authorities, as well as that of the Member States, would not be affected by the formation of an EGCC.  The EGCC would have to establish statutes and equip its own organs, as well as setting budgetary procedures and financial responsibilities.

Whilst mainly intended to support cross-border co-operation, the Commission proposes that the EGCC could also be used to implement transnational and interregional programmes financed by the EU, or to implement similar programmes financed through other sources. The Commission proposes that the EGCC would come into effect on 1 January 2007.
The European Commission believes that the introduction of such an instrument is now necessary, due to the fact that the EU's land and maritime borders have increased considerably following enlargement. The Commission believes that existing instruments, such as the European economic interest grouping, have proved themselves to be unsuitable for the implementation of programmes such as Interreg. It claims that the conditions for cross-border co-operation cannot be created in an efficient way by Member States; it therefore feels that it is justified in acting in this area, and that such action is in accordance with the principle of subsidiarity. 

According to the Commission's proposal, the use of the EGCC would be optional. This point is extremely important, due to the fact that many regions have already developed their own co-operation mechanisms which work well and do not need to be replaced by a European instrument. These regional authorities which already have the legal competences and administrative capacities to implement cross-border programmes successfully would be free to continue working under these provisions and would not be prejudiced by so doing.

3. Towards an AER Position
Within the AER, opinion on the proposed new  topic is divided. Many AER members operate in an environment that is conducive to cross-border co-operation and therefore have developed their own legal and administrative instruments. Some AER member regions have already expressed their dissatisfaction with the concept of the EGCC. There is a feeling that the creation of such an instrument would diminish rather than increase the opportunities for the regions in the field of cross-border co-operation. For these regions, the creation of such an instrument is viewed as an unnecessary piece of bureaucracy, in which the Commission is not respecting the principle of subsidiarity. Reasons to oppose the development of the EGCC include:

· there is a fear that the Commission may, in years to come, stipulate that regions must use the EGCC as a means for co-operating when applying for European funding, or would favour those regions that made use of the EGCC

· the Commission has gone beyond its role by attempting to legislate in this area, and is not sufficiently abiding by the principles of subsidiarity and proportionality

· regions themselves are perfectly capable of putting in place co-operation mechanisms, and many have successfully done so

However, there are many regions that encounter numerous difficulties when trying to co-operate with their neighbouring across a border and who may therefore welcome a tool that would facilitate this co-operation. Reasons for favouring the development of the EGCC include:

· it would help to eliminate many of the legal and administrative barriers that regions face when implementing cross-border projects

· it would create a model recognised throughout Europe that regions could follow when setting up new partnerships

· it could draw upon the best practices of co-operation mechanisms already in place 

We should also take into account the fact that the AER has argued consistently that the Council of Europe should put in place a framework for cross-border co-operation, to try to alleviate some of the problems faced by the regions. The question has to be asked as to whether the EGCC fulfils the same role that a Council of Europe initiative would do.

The meeting that will take place on 15 February will give us the opportunity to discuss these issues in detail and to communicate a considered response on the issue to the European Parliament.

� Regulation Establishing a European Grouping of Cross-border Co-operation (EGCC), COM(2004)496


� This article allows the EU to take specific actions outside the cohesion funds, in order to achieve greater economic and social cohesion
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