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COMMON POSITION OF THE AER COMMITTEES TO THE COMMISSION’S WHITE PAPER ON SERVICES OF GENERAL INTEREST

Adopted by the General Assembly in Vienna on 26th November 2004
The Assembly of European Regions (AER), representing approximately 250 regions from across Europe and 12 interregional associations, 

In response to the European Commission’s White Paper on services of general interest [COM(2004) 374, Brussels, 12 May 2004],

In consideration of European developments in related fields, which the AER firmly believes are intrinsically linked to the debate on services of general interest and have direct consequences on the regulation, provision and financing of these services, in particular:

a) The adoption of the draft Treaty establishing a Constitution for Europe, which provides a new legal basis for services of general economic interest only [draft Article I-11(3)], and regrettably does not respect the division of competences between the Union and the member states in the field of the common commercial policy [draft Article III-315];

b) The review and reform of the rules on state aid, mainly the exemption of state aid granted to services of general economic interest from the requirement of prior notification [draft Commission Decision on the application of Article 86 of the Treaty to State aid in the form of public service compensation granted to certain undertakings entrusted with the operation of services of general economic interest; as yet unnumbered];

c) The review of the rules on public procurement and in particular the European Commission’s consultation on public-private partnerships ["European Commission Green Paper on Public-Private Partnerships and Community law on public contracts and concessions”, COM(2004) 327 final; Brussels, 30/4/2004] ;

d) The proposed Directive on services in the internal market [COM(2004) 2 final/3; Brussels, 5/3/2004]; 

e) The ongoing developments in the context of the General Agreement on Trade in Services (GATS) of the World Trade Organisation (WTO) and especially the potential negotiation of international agreements on trade in social, cultural, education and health services, water supply and waste and sewage disposal;

Expresses the following position:

The Assembly of European Regions

1) Welcomes the communication of the White Paper on Services of General Interest and the European Commission’s express commitment therein to respect the essential role of regional and local authorities and the principle of subsidiarity in the field of services of general interest (§ 3.1);

2) Further welcomes the European Commission’s support for the principles of universal access, affordability, safety, security, reliability, continuity, choice, high quality, transparency and access to information. The regions of Europe are committed to these principles and strive to uphold them in their current role of organising, financing, providing and monitoring services of general interest;

3) Affirms that there is no legal basis for European action in the field of services of general interest neither in the existing Treaties nor in the draft Treaty establishing a Constitution for Europe and therefore encourages the European Commission not to blur the legal distinction between services of general interest and services of general economic interest by attempting to adopt horizontal legislation for the former;

4) Supports the application of and respect for the principle of neutrality, whereby the European Union does not hinder the regions in their role to organise, provide, finance and monitor services of general interest;

5) Stresses the particular nature of services for the general interest and therefore urges the European Commission not to subject these strictly and indiscriminately to the rules of the internal market, in particular the principles of free movement, competition and state aid, but rather to respect the regions’ autonomy to chose the most appropriate mode of delivery;

6) Demands that no moves be made toward the further liberalisation of the areas of culture, education, health, social affairs, water supply and waste and sewage disposal in the international arena, and in particular within the World Trade Organisation (WTO) and the General Agreement on Trade in Services (GATS);

7) Draws attention, in this context, to the inherent danger present in the fact that GATS rules stipulate that all services entail an economic component and therefore are subject to market rules, the only exception being made for services in the exercise of government authority;

8) Warns that the introduction of qualified majority voting under the common commercial policy within the draft Constitutional Treaty for health, social, education, cultural and audiovisual services [draft Article II-315 (4a & b)] risks undermining the principle of subsidiarity and the essential role of the regions in these areas; 

9) Proposes that for the sake of openness, transparency and efficiency, a single point of contact be set up within the European Commission, which will compile the sectoral positions of the Directorate Generals concerned with the debate on services of general interest, such as the revision of the rules on state aid and public procurement and the developments in the fields of health, social, education and culture policy.

The Assembly of European Regions is prepared to offer its members’ vast experience in the various service sectors concerned, and to that end wishes to bring to the attention of the European Commission the specificities of the following areas: (a) Health and Social Services, (b) Network Industries, (c) Environmental Services and (d) Culture and Education, as detailed below:

(a) Health and Social Services

The Assembly of European Regions

1) Welcomes the particular focus the European Commission has granted to health and social services in its White Paper and interprets this approach as an explicit acknowledgement of the particularities of these services sectors;

2) Further welcomes the European Commission’s initiative to evaluate health and social services in a separate communication to be published during 2005 and requests that this evaluation is carried out by public consultation, to which the Assembly of European Regions should be made party;

3) Stresses that pure economic reasoning cannot be applied to social and health services. Social services in particular are aimed at redressing the side effects of the market and thus their very existence confirms the imperfection of the market rules;

4) Regrets that in its White Paper, the European Commission repeatedly refers to consumers of social and health services of general interest, which correctly implies the existence of consumer rights in these services, but can be misunderstood as being limited to the application of a pure market ideology, rather than the rights of citizens to these services. These services constitute the cornerstone of modern European societies and are intrinsically linked to the notion of citizenship and the rights it entails, as is expressly acknowledged by the Union itself within the Charter of Fundamental rights of the European Union, currently annexed to the Treaty of Nice and introduced into the main body of the draft Treaty establishing a Constitution for Europe [Right to social security, social assistance and access to health care; Articles 34 and 35 respectively, Charter of Fundamental Rights of the EU; draft Articles II-94 & II-95 respectively, draft Treaty establishing a Constitution for Europe];

5) Affirms that health and social systems are organised in response to needs and problems which are particular to each territory and are subject to such factors as demographics (ageing population, birth rates etc.), gender issues, unemployment rates, state of the local economy and standards of living, and thereby require the application of the principle of subsidiarity, which allows for a high degree of flexibility in the organisation of these systems so that they may be regularly adapted to continuously evolving circumstances;

6) Emphasises that the organisation of health and social services in Europe is grounded in the principle of solidarity, thereby often implying the need for public finance contributions, and urges the European Commission not to move to a rigid application of the European rules of competition and state aid in these fields, but rather to allow for the possibility of public financial assistance;

7) Asserts that social services are a typical example of services requiring organisation and monitoring at the grass-roots level. The Regions’ experience shows that the inclusion of users in the formulation of social policy, social care provision and of criteria for its quality assessment has proven to be an indispensable contributing factor to effective social care provision;

8) Questions the feasibility of establishing a European mechanism for assessing and evaluating national health and social services frameworks. Achieving consensus on Europe-wide evaluation and assessment criteria is an extremely difficult exercise, due to the diversity both of national and regional systems and of the particular needs they aim to address;

9) Further questions the need to establish independent regulators, as proposed in the White Paper, for health and social services, as such regulators already exist at a national and regional level and therefore the European Commission would have to clearly show the potential added value of creating new bodies, as well as to clarify what their role and functions would be; 

10) Expresses its concern over recent legislative proposals of the European Commission, in particular the proposed Directive on Services in the Internal Market and the review of the rules on state aid. These proposals could have implications for the provision and financing of health and social services and they therefore form an integral part of the current debate on social and health services of general interest and should be included therein;

11) Calls therefore upon the European Commission to mainstream social and health policy into other European policies, in order to ensure that the particularities of these sectors are taken into consideration, and especially as regards the debate on services of general interest, to designate a single person who will be responsible for developments in health and social services.

(b) Network Industries

(i) Public (local) transport

The Assembly of European Regions

1) Considers that the deregulation process in the transport sector at the EU level, which is one of the most advanced along with other network industries such as energy, has not achieved a clear positive impact for transport users. In some cases, the efficiency of this liberalisation – in terms of safely providing high-quality transport services – can even be questioned, taking the privitisation of rail services in the UK for instance.

2) Therefore asks for a clear evaluation of the impact of the liberalisation of public transport services before any further steps be taken in this field. 

3) Also considers that regional and local public transport services, provided wholly or mainly within the Regions’ defined territory, do not affect trade between Member States and therefore cannot be submitted to the same competition and State aid rules. 

4) Judges, in that context, that despite the recent clarifications on State aid rules provided by the Altmark Trans case ruling, there is still legal uncertainty about what can be considered acceptable as compensation for an obligation of public services and what can not, including purely regional and local transport services.

5) Regrets that the recently published Monti package on rules governing compensation for public service obligations does not bring much progress in that respect: indeed, the suggested threshold for exempting public service compensation from the notification requirement does not cover transport – with the exception of low volume maritime transport services - and can therefore not be used by Regions to avoid notification requirements for the concession of their local public transport, a process which is time consuming and which lacks efficiency. We therefore ask for further clarification of rules on competition and State aid in relation to local and regional transport services. 

(ii)  Energy services

The Assembly of European Regions

1) Notes that, as for the water sector, much emphasis of the liberalisation of energy services is put on short-term investment and gain, rather than on energy savings and the need to strengthen renewable sources of supply, whereas parts of Europe are likely to have supply problems in energy (and water) in the long-term.

2) Stresses that, in that respect, if the policy of DG Environment in favour of renewable and clean energy sources is to be welcome, we consider that more coherence is required between these actions and the overall liberalisation process of energy services to ensure that this process does not undermine the EC policy for sustainable development. 

3) Therefore urges the European Commission to ensure that changes in the energy market towards more liberalisation clearly recognise the real need for long term planning and provision of energy.
(iii)  As for postal services

The Assembly of European Regions

1) Is concerned that the forthcoming review of the postal services directive, announced in the White Paper for the end of 2004, might lead to increased liberalisation of this sector without full consideration of its impact, in particular for isolated, remote or sparsely populated regions.

2)  Therefore urges the European Commission to wait for the results of the prospective study on the impact on universal service of full accomplishment of the internal postal market announced by the end of 2006 before taking any further steps in this direction.

(c) Environmental Services

The Assembly of European Regions:

1) Appreciates the EC’s recognition of the key role played by services of general interest in the White Paper, particularly environmental services such as those linked to water and waste sectors, in sustainable development; 

2) Regrets, however, the current tendency to consider the provision of these services in the EU more in relation to the internal market and its completion than to the need for environmental protection and sustainable development;

3) Believes that it emerges clearly indeed from the White Paper that the assessment of the water sector announced by the EC for the end of the year is not made to optimise EU policy for safeguarding water environment and resources and protecting public health, but to lay the groundwork for liberalising the water sector via the setting up of a specific EU regulatory framework;

4) Expresses its concern towards this process which seems to ignore the exceptional status of water, as underlined by the Water Framework Directive, that states water is not a ‘classical’ commodity but a capital which ought to be protected;

5) Questions the potential economic and technical/ qualitative added-value of water sector liberalisation: about 80% of water price comes from fixed costs, so the potential for having real competition on water prices which could benefit consumers is rather small. Only big water companies could afford to reduce water prices while increasing their output: this could result in the domination of the water supply’s European market by few big companies, a situation of course totally opposed to the EU policy in favour of SMEs. Technically speaking, the liberalisation of the water sector would require the setting up of a common network and the mixture of various waters, which could lead to the overall debasement of water quality;

6) Demands that any reform related to the application of competition rules in the water sector be done in harmony/ coherence with other EU policies, particularly environmental, and under full consideration of the need for protecting the environment and citizens’ health;

7) Furthermore, opposes any framework approach of the water sector at Community level which could undermine the freedom of choice of regional authorities in the organisation of their water and sewerage services;

8) Expresses the same reserves and recommendations as for any liberalisation of the waste management sector;

(d) Culture, Education and Media
The Assembly of European Regions:

1) Regards as a fundamental question of the White Paper the future treatment of cultural, educational and media (public broadcasting) services within the open and common market of the EU and the extent to which liberalisation of these services should be favoured and envisaged in order to provide well functioning, universal, high-quality and affordable services.

2) Considers of particular importance any decision regulating to what extent cultural, educational and media services are to be submitted to the economic principles and objectives of the Union.

3) Takes into account that the Commission tolerates exemptions for transport, housing and social affairs but does not explicitly mention the sectors culture, education and media.

4) Opposes a number of the assumptions in the White Paper in relation to the cultural, educational and media services, in particular the opinion that "a consensus seems to have emerged on the need to ensure the harmonious combination of market mechanisms and public service mission" ( White Paper, Introduction, page 3).
5) Recalls its firm opposition -supported by a wide range of citizens, experts and organisations active and experienced in the field of culture, media and education- against all initiatives, which propose to submit education, culture and media to the rules of the Common Market and to gradually perceive these services as commercial commodities.

6) Refers in this context to the AER's Brixen/Bressanone Declaration of Regional Ministers for Culture and Education of 2002, which strongly argues against further submission of culture, education and media under the rules of the Common Market and the Common Commercial Policy as regulated by the General Agreement on Trade and Services (GATS) of the WTO.

7) Reiterates its demand not to give exclusive competence to the Union on cultural, educational and media services within the Common commercial policy and to maintain also the rule of unanimous decision-making as agreed in the Treaty of Nice (Article 133(c)) and to uphold the existing provision in the EU-Constitution.

8) Therefore does not share the Commission's view "that the objectives of an open market and of developing high quality, accessible and affordable services of general interest are compatible." (White Paper, 3.2, page 7) as far as culture, education and media are concerned.

9) Identifies as a danger the fact that GATS offers an opportunity to the Commission to liberalise via the External Commercial Policy the sensitive service sectors, which so far are not touched by the rules of the internal Common Market .

10) Regards this fear as confirmed by the Commission's insistence on continued consistency between the regulatory framework of the internal market and the obligations by the Member States in the framework of international trade agreements, in particular the WTO, thus abstaining from giving a full assurance for the protection of cultural, educational and media services.

11) Insists that further liberalization in the above mentioned fields should only be undertaken on the basis of an extensive and long term impact analysis. The AER underlines the findings that, contrary to the frequent arguments to be heard in favour of liberalisation, in many cases the process had to be reversed as in fact liberalisation produced negative results in relation to universal access to educational institutions, combined with a significant drop in the quality of teaching (limited contracts for teachers, minimum wages, reduction of teaching subjects etc.) due to the overriding interest of private providers in making profit.

12) Expresses concern that despite the Commission's promise to respect diversity of services and situations (3.7, page 10), education and culture are not mentioned and exempted, although particularly these sectors are intrinsically linked with the Union's objective to enhance and protect cultural and regional diversity.

13) Notes also with satisfaction that, as far as media is concerned, the Commission abstains from touching public service broadcasting "for democratic, social and cultural needs of each society" (3.7, page 19).

14) Takes account, on the other hand, of the Commission's statement that this assurance is valid only "at this point of time", meaning that, in the future, new community initiatives promoting liberalisation of the sector have to be expected.

15) Insists on clear assurances not to liberalise cultural, educational and media services in the future, while awaiting the results and open discussion of detailed impact analyses.

16) Opposes the Commission's arguments that we can differentiate between services of economic interest and services of general interest, whereas in the internal market only those services are covered that correspond to an economic activity.

17) Points out that in culture, education and media private enterprises and private providers are already admitted making it extremely difficult to identify services, which are purely non-commercial.

18) Declares finally its disagreement with the major political concepts of the White Paper as following them would seriously endanger the capacity and ability of the Regions to decide with some autonomy about the scope of liberalisation in the fields of cultural, educational and media services.
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